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AT a COURT of OYER and TERMINERK | 
and general Gaol Delivery, holden at the 
Court House* in the Village of Rich- 
mond, in and for the County of Rich- 
mond, on Saturday, the 31st day of May, 
in the year of our Lord, one thousand 
eight hundred and seventeen— 


BEFORE 


The Honourable 

Wittiam W. Van Ness, one of the Justi- 
ces of the Supreme Court of Judicature of 
the state of New York, 


Joun Garretson and 2 Judges of the court 
Joun Van Pett, of Common pleas, 
inand for the County of Richmond, 
Tuomas Lester, District ttorney. 
Jonatuan Lewis, Clerk. 
“0 fortunatos nimium, sua si bona norint, ; 
Acricolas! quibus ipsa, procul discordibus armis, 


Pundit homo facilem victum justissima tellus. 
® * . * * ~ * 


Extrema per illos, 





Justicia excedens terris vestigia fecit.” 
Virg. Georg. Il. 

O happy husbandmen, did ye but know 
Your own felicity! Remote from scenes 
Of war and desolation dire : behold ! the earth, 
Far more beneficent, pours from her bosom 
Around—on every side, her numerous blessings. 

* x * * * * * 
When Justice took her flight, from earth to heaven, 
She left the traces of her footsteps last among 

you. 


(MURDER—MANSLAUGHTER. ) 
CHRISTIAN SMITH'S CASE, 
Lester, Counsel for the prosecution. 


Price, Watts, and Puanix, Counsel for 
the prisoner. 


Though confessions made in confidence to a divine 
of the Roman Catholic order, whose duty it is 
to'receive auricular confessions according tu the 
canons of that church, will not be received in 
evidence, yet, admissions made by a prisoner to 
a divine of the protestant churches, will be re- 
ceived, 

It is murder for a man, with malice aforethought, 
to discharge a loaded musket at another, by 
means of which death ensues, though the de- 
ceased was, at the time, committing a trespass 
on the prisoner. 


—— 








W here, however, in such case, there appeared to 
have been a violent quarrel, for a number of 
years, and frequent lawsuits between the prisone 
er and the deceased, neighbours to each other, 
in which the latter ap;eared, rather, to ne the 
aggressor; and the deceased is found by the pri- 
soner, before daylight, in his enclosure, come 
mitting a trespass on him, and the circumstan- 
ces are sufficient to induce the belief that the 
prisoner, when he left his house with a gun, or 
other deadly weapon, had no particular malice 
towards the deceased, and in discharging the 
gun during, or after a violent struggle, was ac- 
tuated, rather by a momentary phrenzy, than 
by malice aforethought ; the jury, judging of the 
law for themselves, acquitted the prisoner. 
Countrymen, this case contains for you, 
much useful instruction. Here you may 
learn the awful consequence of harbouring, 
for a long period, a settled malignity against 
a neighbour: you may profit by the example 
afforded by the two wretched men, the sub- 
jects of the following case, whose private 
feuds were so destructive, so deadly, as to 
produce the melancholy catastrophe about 
to be unfolded. 

Few, very few among you, rightly ap- 
preciate the peculiar blessings afforded you 
by a bountiful Providence. Retired from 
the bustle and confusion incidental to a city 
life, you may rest in peace ‘‘ under your 
own vine and fig-tree, where none can 
make you afraid.” You rise in the morn, 
and walk abroad—At every step, you in- 
hale the fragrance of the fields. and the ten- 
der music of the grove salutes you—On 
what side soever you turn your eyes, you 
may discover the unbounded benevolence 
of that Being, who 

“ Hath made all vature rapture to the eye, 

And music to the ear.” 

It is your duty—God commands, and your 
own happiness requires, that you should 
cultivate peace, and friendship, and bro- 
therly love, and exercise. among each other, 
all the social and lovely charities of life, 
By so doing, vou may render each hamlet 
delightful—each village a paradise. 

But if, on the other hand, ye suffer the 
malevolent passions to pervade your bosoms, 
if among you, envy rears her snaky crest 








* The crowd of people was so great, that the 
Court was adjourned for the trial, to the church. 


at the prosperity of a neighbour, and you 
cherish hatred and malice against a brother, 
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because, peradventure, you may think his 
“ offering to your God ts more acceptable’ 
than yours, in some unguarded moment, the 
termpter may incite you to “ rise up against 
him, and slav him.” Yet, be assured, that 
though you may escape punishment by man, 
your brother's blood will cry aloud trom the 
ground to heaven, against you; and God 
himself will * set a mark” upon you, and 
‘‘make your punishment greater than you 
can bear.” 

The prisoner was indicted for the murder 


of Bornt Lake, on Sunday, the 27th day of 


October last, by firing and discharging at 
the said Lake, a certain musket, loaded 
with shot, by means of which, he, the said 
Bornt Lake, instantly died. 

Lester opened the cause to the jury, on 
behalf of the prosecution, stating, that he 
expected to prove inthe course of the trial, 
that the deceased and the prisoner, being 
neighbours, certain unhappy differences 
subsisted between them, for sixteen years , 
and, that previous to the day laid in the in 
dictment, the prisoner had expressed hi- 
hostility towards the deceased, and threat- 
ened revenge. 

On the morning of the 27th of October 
last, the deceased was found dead in the 
public highway, near the land of the pri- 
soner. A ramimer and clasp belonging toa 
musket were found near him, and his back 
was pierced by a great number of wounds, 
proceeding from gun shot. On searching 
the house of the prisoner two muskets were 
found, one of which was found concealed in 
the rafters of the garret, without a rammer 
and clasp; and those found, exactly fitted 
the musket. The counsel concluded by 
stating, that he expected to prove this to be 
a case of the most diabolical malice, which 
had ever disgraced the records of our crimi- 
nal courts. 

Daniel Lake, a witness on behalf of the 
prosecution, stated, that before the deceas- 
e! was killed, and during the same month, 
he, the witness, had a conversation with the 
prisoner on the subject of certain lawsuits 
and other differences between the deceased 
and the prisoner, and offered himself as a 
mediator; but the prisoner alleged that this 
would be of no use, as an unsuccessful at- 
tempt of that nature, had once before been 
made: that the prisoner still continued to 
trespass upon him ; and that he, the prison- 
er, could not bear with the night-walking of 


the deceased, and intended to fix hig. 
The witness stated, that the deceased and 
the prisoner had been at variance a num. 
ber of years, and the dispute extended to 
their respective families. 

On his cross-examination, the witness 
stated, that the prisoner complained of di. 
vers trespasses committed by the deceased, 
to vex and injure ; and, among other things, 
that he had frequently let the swine of the 
prisoner out of his pen at night, and taken 
them up, under the town law, and had re. 
covered the pene!ty, on the ground that the 
prisoner suffered the swine to run at large. 

William Lake, jun., a brother of the de. 
ceased, on being sworn, stated, that on the 
morning of the 27th of October last, being 
at the house of James Burhank, which js 
about 170 yards southwest from the house 
of the prisoner, who lives a little off the 
road, he, the witness, at about 5 o’clock ia 
the morning, heard the report of a musket, 
He saw the deceased at about 9 o'clock in 
the morning, dead, about 25 or 80 yards 
trom the prisoner’s gate, in the highway, 
near the wagon-track, lying on his back. 
The prisoner lived between the house of 
Burbank and that of the deceased ; and near 
the place where the deceased was found, 
there is a barrack, and on the opposite side 
of the road, on the southeast side thereof, 
there is a thick wood. The witness found 
arammer and band of a musket, near the 
head of the deceased. 

When the witness heard the report, he was 
sitting at the fire with Mrs. Burbank ; and on 
going out, he heard a voice which resem- 
bled that of a child in distress. By reason 
of the bushes and the unevenness of the 
ground, between where he stood and the de- 
ceased was found, the witness did not think 
he could have seen either the prisoner or 
the deceased. 

Richard S. Cary, the coroner of Rich- 
mond county, on being sworn, testified, that 
he held an inquest over the body, which he 
found in the middle of the road, lying on 
his back, covered with a sheet. On examl- 
nation, he found between twenty-five and 
|thirty wounds, made with three kinds of 
shot—goose, duck, and pigeon; the largest 
of which were moulded. A number of these 
shot were afterwards extracted. 

On going to the house of the prisoner, 
the witness found he was absent, but bis 











wife at home; and on searching the boose, 
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two guns were found, one of which was 
without a band or rammer, and appeared to 
have been recently discharged. This gun 
was found in the garret, concealed in the 
rafters; and the band and rammer, found 
near the deceased, belonged to the gun so 
found in the garret. The band was at the 
end of the gun, and in drawing it off it must 
have drawn the rammer also. 

On producing the gun to the jury, it was 
found that the effect followed last above 
mentioned, by the witness, 

The witness hereupon produced a num- 
ber of shot taken from the body of the de- 
ceased, and a shot-bag containing shot found 
at the house of the prisoner, and the quality 
corresponded precisely. ‘The witness also 
found a wadding of oakum, strongly colour- 
ed with powder, in the clothes of the de- 
ceased, on his back, and some wadding of 
the same kind in the prisoner's house. 

On this subject, it further appeared, by 
the testimony of Abraham Orton and Ja- 
cobson Beadle, two of the coroner’s jury. 
that the shot were considerably scattered ; 
and the principal part of the charge entered 
the left part of the back bone, nearly under 
the shoulder-blade. It was the opinion of 
the coroner, that the gun must have been 
discharged, at the distance of ten yards from 
the deceased. Some of the shot were found 
in the neck of the deceased, and some as 
low as his waist, and several had penetra- 
‘ed nearly through his body. 

From the testimony of Beadle, who was | 
at the place where the deceased was found | 
early in the morning, it appeared that there 
were no marks or indications on the ground 
near the body of the deceased, of any strug- 
gle or scuffle between the deceased and 
any other person. 

From the testimony of William Lake, the 
father of the deceased, it appeared, that the 
evening previous to his death, the deceased, 
being at the house of the father, was direct- 
ed by him to be back next morning by day- 
break, which he promised. The father 


lived about a half a mile from the son’s |, 


house ; and the place where he was found, 
Was in the direct and usual route to his fa- 
ther’s house.* The deceased, when he 
* That our readers may be the better enabled 
to understand the testimony touching the relative 
situation of the places mentioned in this testimony, 
we think proper to explain: The main road, spo 
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went from the house of the witness the pre- 
ceding evening, had a basket and a bag of 
meal, About daylight, and while the fa- 
ther was in bed, he heard a loud report of a 
gun, from the sound of which, the witness 
believed it must have been pointed in the 
direction of his house. 

Receiving information of his son’s death, 
the witness went to the place and found the 
corpse in the situation above described, sur- 
rounded by his wife and six children. 

The witness is an experienced gunner, 
and believes, from the scattered wounds on 
the body, that the gun must have been dis- 
charged at a distance of fifteen or twenty 
yards. The witness supposed that the de- 
ceased must have been shot from the bar- 
rack off the road; but, on an inquiry by his 
honour Judge Van Ness, in what part of the 
body the shot would have struck the de- 
ceased, on the supposition that the gun was 
fired at him while he was proceeding along 
the road towards the house of the witness, 
he answered, that the charge would have 
entered his side. 

lt further appeared, from the testimony 
of this witness, that there had been frequent 
quarrels between the prisoner and the de- 
ceased, concerning cattle and fowls. A 
black walnut tree is on the land of the pri- 
soner, on or near the line between him and 
Burbank. 

John V. Van Pelt, Esquire, a justice of 
the peace, on being sworn, testified, that 
there had been lawsuits between the de 





south at this place ; it being about a mile from the 
water, on the south side of the island. The three 
| houses of the deceased, the prisoner, and Bur- 
| bank’s. are on the western side of the road, and a 
short distance out of the road. The house of the 





deceased is north from that of the prisoner, and 
| Burbank’s south. Opposite the house of the de- 
| ceased, on the opposite side of the road, there is 
|a road leading, in an easterly direction, to the 
| house of the father of the deceased, who lives near 
| the water; and another leading to the same house, 
‘which turns off from the main road, nearly oppo- 
'site the prisoner’s house, To go to the black 
walnut, spoken of by the witnesses, in proceeding 
‘south, you have to pass this last-mentioned road, 
| leading to the father’s, a considerable distance. 
|The barrack, near which the deceased was found, 
istands between the two roads leading to the fa- 
'ther’s house. but on the opposite side of the main 
| road; and the road from the house of the deceas- 
ed to that of his father, is about one quarter of 

a mile nearer than to follow down the main road 

south, and take that opposite the howe of the 





ken of by the witneeses, rums about north and 


prisoner. 
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ceased and the prisoner. On the 15th of 
October, there was an action of trespass be- 
tween them, wherein Lake was the plaintiff ; 
and the deceased was a suitor, plaintiff, more 
frequent than the prisoner. 

The character of the prisoner is good, and 
he is rather peaceable and quiet than quar- 
relsome. 

Richard S. Cary, on being sworn, testified, 
that the prisoner, on being requested by 


held, came voluntarily, but declined answer- 
ing any questions on the subject, alleging, 
as a reason, that he was informed tbat he 


The Rev. Peter J. Van Pelt, was here 
calied as a witness on behalf of the prose- 
cution, to prove certain coutessions made 
by the prisoner to him while confined in 
the prison in this village. 

Price inquired of the witness whether the 
confessions spoken of were made by the pri 
soner to the witness while be was visiting 
him as a minister of the gospel? The witness 
replied, that be had beard nothing from the 
prisoner but what he believed to have been 
communicated to him as a minister of the 
gospel. 

Mr. Price then objected to the testimony 
of the witness. He said he was not aware 
of any express decision in support of the 

objection, but that he thought it dangerous 
in the extreme to permit a witness, in the 
? relation of the one offered, to divulge a com- 
munication which must, undoubtedly, have 
been made, and ought to have been received, 








was suspected of baving killed the deceased. | 





Mr. Orton to come where the inquest was | 


| 





tah in the strictest confidence. It had been 
fee decived by De Witt Clinton, while mayor of 
bog the city of New-York, that auricular con- 
ee fessions, made in the confidence of church 
discipline, were inadmissible evidence 
oe a against a prisover.* He saw no distinction 
‘ bi ~ * ‘he case to which the counsel alludes was of 
ae ; this nature : Aman belonging to the Roman Ca- 
bs if tholic denemination, was brought to trial in the 
i Court of -essions, in New-York, for grand larce- | 
ny. On the trial, Mr. Coleman, a priest of that | 


ment, |aving derived the information which led | 


sion made to him by one of the members of his 


ey church, was called as a witness on behalf of the 

ae prosecution, to prove that the prisoner had con- 
Ne al fessed to him the felony. 
te tH By the established canons, or ordinances of that ' 
Hp church, confessions are to be made by the mem- | 
2." 


denomination, who, it appears, had previously re- | 
stored to the owner the property laid in the indict- | 


. | 
to a discovery of the goods by means of a confes- | 
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| different rule. 


| the circumstances of his case. 





between that and the present case. There 
was no good reason for restricting such a 
rule to any particular sect or denomination, 
It had no relation to the character of the 
person in whom confidence is placed ; and 
whether made to a minister of the gospel, 
or a counsellor at law, is perfectly imma 
terial. It arises, altogether, from the pre. 
-umption, that a prisoner, for his tew poral 
or eternal safety, considers himself compel. 
led to make the contession. In this view, 
it is not to be regarded as voluntary, and, 
therefore, is inadmissible. 

His honour the Judge then asked the wit. 
ness if he had any objection to state the 
communication made by the prisoner? The 
witness answered, that he had not. 

His Honour thereupon decided that the 
testimony was admissible, and took a dis- 
tinction between auricular confessions made 
to a priest in the course of discipline, ac- 
cording to the canons of the church, and 
those made to a minister of the gospel ia 
confidence, merely asa friend or adviser. 

The witness, on being sworn, testified, 
that shortly after the prisoner bad been com- 
mitted to prison, and since, he sent for the 
witness, and professed to relate to him all 
The witness 
visited the prisoner, and had several conver- 
sations with him, with a view of exhorting 
him to penitence and preparation for bis 
great trial hereafter. The account which 
the prisoner gave of the unhappy transac: 
tion is, in substance, as tollows: 

The deceased and himself bad frequently 





bers, at least once a year, to the priest, in private; 
and from the examination of Mr. Coleman, it ap- 
peared that no other confessions were made to 
him by the prisoner, in relation to this affair, ex- 
cept those made in the ordinary course of church 
discipline. According to the rules and ordinances 
of the church, the priest is forbidden to divulge 
these confessions; and the witness declared that 
no consideration whatsoever, not even the most 


| severe punishment, would induce him to depart 
| from the established ordinances of the church. 


On an objection raised by the prisoner’s coun- 
sel to this evidence, it was decided by his bonour 
De Witt Clinton, then Mayor of New-York, that 
although confessions made to a Roman Catholic 
priest were received in England, and no privilege 
could be claimed by a priest of that order in the 
English courts, yet, his honour considered that, 10 
this country, we were at liberty to establish a 


the privilege claimed, and that the testimony 
Mr. Coleman could not be required. 


His honour decided in favour of 
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disputed and quarrelled, and the mind of 
the prisoner, by reason thereof, became 
rassed and disturbed. On the night pre- 
ceding the affair, the prisoner was restless, 
and remained awake much during the night. 
About daylight, bearing a noise like the 
shaking of a tree on his land, he went to the 
duor, and heard the noise more distinct, 
He went out, and sscertaiied with certainty, 
that there was -omeboldy at the black-wal.- 
yut tree. This induced him to take his 
gun and go to the tree. Wien he came up, 
it being still dusky, be saw a man under 
the tree, on his knee, picking up black 
walauts in a basket. Approaching, the pri- 
soner accosted the other, by saying, ** | 
have caught you at last.” By this time he 





found that the man was the deceased, who 


made no answer, but crept or crawled away i 
| and the deceased, for many years. 


with his basket containing the nuts, through | 


. 1 
the fence between the land of tbe prisoner || 


and that of Burbank. 
along on one side of the fence, and the pri- | 
“oner on the other, into the main ruad : the 
prisoner, following the deceased, saying, 
“Deliver up the nuts, and give up yourself 


like aman.” The deceased made off very | 


list towards his own house, and the prisoner || 


followed him, demanding his nuts, which | 
the other refused to deliver. The prisoner, | 
thereupon, made towards the deceased, re- | 
vlutely, to get his nuts, but not to do any | 
mischief to the deceased. Wiereupon the | 
deceased seized the muzzle of the gun, when, 
tearing that he would wrest it away, the 
prisoner cried out for help to his family, re- 
peating this: ** Will none of you, or, 4s 
tere nobody to help me?” In the strug- 
gle, by a sudden and strong jerk, the de- 
ceased drew the band and rammer from the | 
musket, by reason of which, the deceased 
and the prisoner were separated. The de- 
ceased was going off, hastily, with the band 
and rammer—the prisoner followed, and 
being angry and bewildered, he discharged 
the gun; but whether he took aim at the 
deceased, or not, the prisoner did not know. 

The witness asked the prisoner whether 
he saw the deceased fall, to which the pri- 
soner answered no; but that he heard the 
deceased, as he fell, cry out, ‘* Lord have 
mercy on me!” 

The prisoner told the witness, that when 
the gun was fired, he, the prisoner, was but 
4 short distance from the deceased, and did 





The deceased went ] 
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was a stronger man than the prisoner, and 
the witness himself is of that opinion. The 
prisoner did not state to the witness, that at the 
time the scuffle ensued, the deceased threat- 
ened the prisoner with any bodily injury. 

In assigning the reason why the deceased 
came on his premises, the prisoner said he 
supposed the deceased intended to steal and 
carry away his property. The prisoner 
showed much contritiun at having killed the 
deceased. 

John V. D. Jacobson, a witness on behalf 
of the prosecution, testified that he was well 
acquainted with the ground on which the 
| body of the deceased was found, it being 
}about one hundred yards from the black- 

walnut tree, before mentioned, and about 
| the same distance from the house of Burbank. 
The witness had known both the prisoner 
Violent 
quarrels subsisted between them, and fre- 
quent lawsuits were instituted. The pri- 
soner seemed to be disposed to live in peace, 
but the deceased refused to conciliate, or 





‘| listen to terms of reconciliation; declaring 
| . . 
| that he would give the prisoner law, or 


,t 


words to that effect. During life, the de- 
ceased was a bad’man, and his wife a tur- 
bulent woman, with whom he could not live 
in peace. 

The prisoner has six daughters and three 
sons, some of which are small, and the whole 
Jepend on him for support. He is a peace- 
able man, and never had any quarrels ex- 
cept with the deceased and Burbank, his 
other neighbour ; and the witness, before this 
transaction, had never heard the moral cha- 
racter of the prisoner impeached. 

The witness has heard it said, that the 
deceased was an ill-natured, quarrelsome 
man, of a bad temper. The father of the 
deceased, owns property opposite to that of 
the prisoner and the deceased. 

The morning when the deceased was 
killed, it was calm and clear; and the wit- 
ness supposes, that a person standing on the 
spot where the. body was found, and halloo- 
ing very loud, might be heard at the house 
of Burbank, but not in one of his rooms. 

Being cross examined, the witness tes- 
tified, that the road generally used in travel- 
ling from the house of the deceased to that 
of his father, runs between the dwelling of 
the prisoner and that of the deceased ; and 
the place where the body was found, is not 








not distinctly see him. That the deceased 


the direct way from the house of the de- 
6 
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ceased to that of his father, but is south- 
westerly. he deceased might, in going 
to his father’s house, have taken the road in 
which his body was found, but it would not 
have been in the direct way, and would 
have been, and is, considerably further. 
The witness first heard of the death ot 
the deceased from the prisoner, who came 
and told him. . 


Abraham Orton, a witness on behalf of 


the prosecution, testified, that when the co- 
roner’s inquest was held, the witness re- 
quested the prisoner to attend, and that he 
came and staid, voluntarily, until the war 
rant for his arrest was issued. 

The testimony on behalf of the prosecu- 
tion was here closed, and the defence of the 
prisoner was opened, in a clear, succinct 
manner, by Wallis. He stated that the pri- 
soner, in addition to the evidence already 
disclosed, would produce testimony to cor- 
roborate the relation made by the prisoner 
to the Rev. Mr. Van Pelt. A number of 
respectable witnesses would prove the dis- 
position of the prisoner to be mild and peace- 
able, and, finally, it would be contended in 
his behalf, from authority, that under all the 
circumstances of the case, he ought to be 
acquitted by the jury. 

Patience Smith, the daughter of the pri- 
soner, aged seventeen years, on being 
sworn as a witness for the prisoner, testified, 
thai early in the morning in which the de- 
ceased was killed, and when it was not quite 
light, the prisoner asked her mother for his 
great coat, which he got, and said he was 
going out to see who was threshing off his 
black walnuts. The witness followed him 
for a short distance, and then returned to 
the house. 

Shortly after, she heard him call for help, 
six or seven times, or more. She also heard 
a sound like the violent trampling of feet, 
and the jingling of a chain, and soon after 
the report of a gun. 

The witness often heard her father, du- 
ring the affray, demand his property of the 
man who was near him, whom he frequently 
called by his surname, but who refused to 
give itup. The witness thinks, that at the 


time the prisoner was at the walnut tree, 
she must have been at the house, and was 
there when she first heard him cry for help. 

The deceased was a little west of her {a- 
ther’s house, and came out into the road near 
the walnut tree. During the most of the 


time the witness was present, she saw the 
deceased pulling and dragging her fathe; 
along with him, who resisted ; and the cours 
which they took brought them hearly oppo. 
site to, and westward from, her father's 
house. The witness was in the road when 
she heard the gun discharged, which she dij 
not know her father took, when he left the 
house. 

Cornelius Perine, George W. Barnes, 
Reuben Clason, Dennis Denyse, Peter Jz. 
cobson, John B, Coles, and Isaac Coverly, 
on being sworn as witnesses on behalf of the 
| prisoner, concurred in showing the general 
good character of the prisoner, and that he 
is a peaceable, good-natured man. 

Phoenix commenced the summing up for 
the prisoner, and Price closed. 

People bad collected from every part of 
the island, to witness this trial, and the 
church was much crowded. The solemni: 
ty of the place, the awful occasion on which 
the auditory had assembled, the situation of 
the prisoner and his weeping relatives who 
were present, all combined, were calculated 
to excite a peculiar sympathy in his favour, 
heightened by the eloquent appeal to the 
jury, made by his counsel. We regret that 
it is out of our power to present to our read: 
ers, more than the grounds in law, assumed 
by the counsel, in speeches which produced 
an indescribable effect on their audience. 
Suffice it to say, that on the occasion, the 
divine solemnities of religion and the awiul 
majesty of the law, in the imagination, 
seemed to have united, and the tears in 
every eye, demonstrated the feelings ol 
every heart. 

It was contended in behalf of the prison- 
er, that if he suspected that the deceased 
was committing a felony, though, in fact, no 
felony had been committed, but a trespass 
only, and if, upon his attempt to arrest the 
deceased he resisted and fled, whereby the 
prisoner could not secure him without shoot- 
ing at him, he had a right so to do; and, 
he was killed in his flight, the prisoner was 
| justified in law. In support of that pest 
tion, the counsel cited a nuinber of cases In 
| 1 Hale’s Pleas of the Crown, including the 
‘case of William Levet, indicted for the 
murder of Frances Freeman, (page 474.) 

which was adjudged to be neither murder, 
Swern tint nor felony. It was almost 
| impossible that the prisoner could make the 
| legal distinction between trespass and felo- 
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ay, with which scarcely any person but a 
lawyer, read on that subject, could be ac- 
quainted, With regard to the principal in- 
tention and motives of the deceased, they 
were precisely the same as that of a felon, 
and if the jury should draw the conclusion 
that the prisoner suspected and believec 
that the deceased had committed a felony, 
in taking the nuts, it was their duty to ac 
quit him. ‘There could be no doubt that the 


i risoner entertained that belief: that the 
othe conduct of the deceased was like that of 
f the a thiet: he broke into the prisoner’s en- 
al closure in the dark, before daylizght—was 


the ME cetected in the act of taking the prisoner's 
property—and when he found himself dis 
covered, crept between the pannels of the 
fence, bearing off his booty, notwithstand- 
tof MEE 9g he was frequently requested by the 
the prisoner to give it up, and surrender himselt 
a prisoner. 


) for 


nis ; 

ih That the gun was taken by the prisoner to 
id be used in defence of himself and property, 
bo a3 necessity should require, was manifest ; 


ed for, had the prisoner taken the gun with an 
intention of killing the deceased, he would 
have discharged its contents when he first 


, tame up to him; inasmuch as the opportu- 
\. nity afforded certain success, while the de- 
d ceased was in the act of stooping down and 
4 picking up the nuts. But it was not until 
‘ alter a struggle had taken place and the 
, prisoner was nearly overpowered, and cry- 


l ing for help, nor until after the deceased 
bad attempted to fly, and while in the very 
act of flight, at a distance of 20 or 30 yards, 
the prisoner fired a random shot, which un- 
fortunately deprived his neighbour of life. 

Lester made a lengthy speech on behalf 
of the prosecution, and the court charged 
the jury, that the evidence would warrant 
a finding of guilty ; but upon that subject 
they were the judges of the law and fact: 
but hecould not forego advising them, that 
the evidence afforded the prisoner no chance 
of escape ; his conduct before and after the 
commission of the crime had been brutal 
and barbarous in the extreme; and he was 
not a safe member of society. 

The jury were out 7 hours, and on their 
return pronounced a verdict of ** Not guilty.” 
Whereupon his honour Judge Van Ness, 
addressed the prisoner in substance as fol- 
lows : 

“Christian Smith, you have been tried 
and acquitted by a jury of your country, 
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for having taken away the life of one of 
your fellow creatures. | mean not to cen- 
sure the jury who acquitted you—it is not 
my province so to do; | hope they will be 
able, upon future consideration, to reconcile 
their verdict to their consciences. But I 
should feel myself wanting in my duty as a 
man, if | did not express my opinion that, 
notwithstanding their verdict, I consider 
you a guilty—very guilty man. Upon an 
ancient grudge, you considered yourself 
justified in doing what you have done; 
and the jury have, I fear, confirmed your 
false and fatal judgment. But, beware— 
you have not yet escaped. Believe me, 
your most awful trial is yet to come. You 
are now an old man, and your days must be 
few in this world, and you will shortly be 
compelled to appear before another court, 
where there is no jury but God bimseli— 
Unless you repent, and devote your future 
lite to an humble atonement of your guilt, 
your condemnation there is certain. [I am 
thus plain with you, in order that those who 
have listened tu your trial, may learn that 
whatever may be considered to be the law 
of Staten Island, your conduct is unjustifia- 
ble in the sight of God and man. 


AT a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the City 
and County of New-York, at the City- 
Hall of the said City, on Monday, the 2d 
day of June, in the year of our Lord one 
thousand eight hundred and seventeen 


PRESENT, 
The Honourable 


JACOB RADCLIFF, Mayor, 

ROBERT M‘QUEEN, 

JAMES R. SMITH, 

HUGH MAXWELL, Dist. Attorney, 

Macoms, Clerk. 
GRAND JURORS, 
Joun Suypam, Foreman. 
Josern Rose, THomas RicHarns, 
Josern Tremain, | Levinus Ciarkson, 
Anprew C. Zapriskie,Harrison PaLMer, 
JoserH Wess, Francis H. Nicout, 
Greorce Waite, Wm. ManpevILLe, 
Avcustus Wynxoop, James Rosertson, 
Wituram Buck, Davip G. Hussarp, 
Nasaun Tayior, James W. Lent, 
JrsseE ScorIELD. 


Aldermen, 









































(FORGERY —COUNTERFEITING. ) 
DAVID MOSES’ CASE. 


Maxwe ir, Counsel for the prosecution. 
Price and Pert, Counsel for the prisoner. 


To have a counterfeit bill in possession, profess- 
edly, with an intention of selling it as counter 
feit, is contrary to the express provisions of the 
statute, (1 Vol. N. R. L. p. 406 Sect. IX.) 

Io such case, the intention is, to permit, cause, or 
procure such bill to be uttered and passed. (Vide 
1 Vol. p. 109.) 


David Moses, a boy about eighteen years 
of age, was indicted for having in posses- 
sion, a 420 counterieit bill, on the New- 
York State Bank, with an intention of pass 
ing the same, contrary to the form of the 
statute. 

It appeared in evidence, that the prisoner 
came from Connecticut, as a pedler of di 
vers kinds of essences, and went to the 
tavern of Samuel Clark, in Doyer-street, of 
whom he received the bill as a counterfeit 
bill, in payment for nine bottles of es-ence, 
worth about $3. The prisoner was in the 
Washington market, showing the bill to di- 
vers persons, and expressed his determina- 
tion of selling it as a bad bill, as he had a 
right to do. He was apprehended by Isaac 
Anderson. 

Clark, on being sworn as a witness on 
bebalf of the prosecution, stated, that he 
received the bill as good, from a pedler 
who put up at his house ; and, ascertaining 
that it was bad, kept it for some time, until 
he sold it to the prisoner asa bad bill. The 
witness sold the bill inadvertently, and 
without an intention of defrauding, not 
knowing he should lay himself open to the 
law. 

On the production of this testimony, one 
of the jurors having expressed an opinion 
that the prisoner was not guilty, the counsel 
for the prisoner declined addressing the 
jury. 

By the court. Mr. Price, shall you con- 
tend, that passing a bill as bud, is no offence 
under this statute ? 

Price. May it please the court, we place 
the defence of the prisoner on no such 
ground: we say that the statute requires, 
tha’ the prisoner should have the bill in his 
Pp 'ssession with an tutention to defraud, and 
that the testimony in this case, negatives 
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bank. 











such intention. We are willing to leave i 


to the jury on this ground. without COM Ment: 
especially after the intimation given by 
of the jurors. 

After the arguments on behalf of the 
prosecution, wherein Maxwell adverted to, 


One 


and read the section of the statute on Which 


the prosecution was founded, his honoy 
the Mayor charged the jury, that the prin. 
ciple to be decided by them in this case, 
was of vast importance in the community 
ihe decision would form a precedent in all 


-cases depending upon the san principle, 


hereafier to be adjudicated in this court, 
A question is presented to us on the sec 
ticn of the statute, which has been read and 
commented on, by the counsel on bebait of 
the prosecution. ‘That part of the statue 
has not been of long standing : it was passed 


| to remedy evils, against which the statute 


In its original provisions, had not sufficiently 
guarded, 
When a man intends to pass a false bill 


1; as talse, and effectuates such intention, the 
| bill is then put in circulation, which is an 


evil the statute was designed to remedy. A 
person, therefore, who bas such imtention, 
comes, in the opinion of the court, directly 
within the purview of the statute; tor, his 
intention must be, to permit, Cause, or pro- 
cure it to be passed. 

It is contended on behalf of the prisoner, 
that be had no intention to defraud ; but it 
should be considered, that the intention 1s 
to be judged from the act intended to be 
cflected ; and the necessary result ot such 
act, would be a fraud on tndivicuals, or the 
lt is, therefore, the opinion of the 
court, that this ground, assumed by the 
counsel ior the prisoner, is utterly unten- 
able. 

The jurors pronounced the prisoner guil- 
ty, but recommended him to mercy. 

Price, afier the jurors had returned, stat- 
ed, that it was on the strong intimation, 
given by one of them, that the counsel tor 
the prisoner had declined addressing the 
jury. 

By one of the jurors. 1 believe at that 
time, | expressed the opinion of the whole 
jury ; but, after hearing the law read and 
explained, we were convinced unanimously, 
that our first impressions were wrong. 

The sentence of the prisoner was SUS: 
pended. 
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(ARSON—REVENGE—DESPAIR. ) 
JOHN BALL’S CASE, 


Maxwex, Counsel for the prosecution. 
Dr. Grauam, & Price, Counsel for the 
defendant. 


[lowever borrid and unnatural a crime committed 
by a prisoner may be, it is not to be inferred 
from the nature of the crime, that its commission 
was the result of insanity ; especially in a case 
whose circumstances combined, show that the 
prisoner was actuated, in committing the crime, 
by revenge, or through despair. 

For a man to set fire to his own house, which is 
inhabited by himself and other tenants, ina 
populous city, is a great misdemeanor. 

Quere. Is not such oilence a felony, punishable 
with death, by statute :* 


The defendant was indicted, at common 
law, tor a misdemeanor, in wilfully and ma 
liciously setting fire to a dwelling-house, 
‘No. 3 Moore-street,) in this city, inhabited 
by William Tallman, jun., John Rashore, 





* « That every person who shall hereafter be 
duly convicted of wilfully burning any inhabited 
durling-house, shall sufler death for the same,” 
Ac. (1 vol. R. L. p. 407, sect. 1.) The detini- 
tion of arson, at common law, is, the malicious 
and voluntary burning the house of another.—(2 
kast’s C. L. 1015.) And there is no English sta- 
tute, similar to ours, extending or controlling this 
detinition. Hence the authorities on this subject, 
arising under the English statutes, cannot apply 
tu a case arising under ours. The words of our 
#latute are very broad and extensive, and the 
technical word arson, Is not contained therein. 
Cousidering the mischief which our legislature in- 
tended to remedy by the act, is there any rule of 
coustruction which, in this case. exempts, or ought 


to exempt, the defendant from the penalties of the | mo oe , . 
) extinguished—the room ot Ball, in the se- 


cond story, was forced open, and alter some 
D eataied ci a his bed 
‘search, he was found lying under his bed, 


statute? In a populous city, where insurance is, 
or may be, effected on the property of every citi- 
zen, tor a small premium, sureiy the wretch who, 
at midnight, tires his own house, is more culpable, 
and, according to the policy of the criminal law, 
more an object of exemplary punishment, than 
he who fires the house trom without. For, the 
incendiary within, having access to every part of 
his domicile, can, with the greater facility, carry 
his nefarious designs into execution, without the 
chance of detection; and, generally, he is actua- 
ted by the most abominable cupidity. 

We regret that this point was not directly de- 
cided by the court. It behooves us not to pro- 
hounce, whether the definition of arson, at com- 
mon law, controls the statute. Suffice it to say, 
that if itis law, that any man who burns an inha- 
bited dwelling-house is exempted from the penal- 


and the defendant, as tenants, of which house 
he was the owner. 

It appeared in evidence, that the defend- 
ant, about sixty years of age, had been a 
long time an inhabitant of this city, and bad 
accuipulated a largé property. For a num- 


ber of years past, be had been in habits of 


intoxication, and abused his wife and family 


‘to such a degree that they found it impossi- 
‘ble to live with him. 


An application had 
been made on their behalf to the police, 


‘some time ago, and the defendant was con- 


tined in bridewell. Articles of separation, 
by which he agreed to allow bis wile $750 
yearly, were executed by him while in pri- 
son, and alter his discharge, voluntarily ac- 
knowledged by him betore a master in chan- 
cery. 

One Mathews, who owned a house ad- 
joining to that of Ball, had befriended bis 
family, and been instrumental in obtaining 
the articles of separation. On the evening 
of the 3istot May, Ball commenced a quar- 
rel with Mathews, and threatened revenge. 
Retiring to bis owa house, the behaviour of 
Ball was so singular, that the fears of Mrs. 
l'allman, the wile of one of bis tenants, were 
considerably excited. ‘The defendant oc- 
cupied a room in the second, and one in the 
third story; and he was seen, by Mrs. Tall- 
man, several times during the evening, after 
lighting a candle in her room, to go up to 
his room in the upper chamber in bis stock- 
ing teet. He was also observed once to go 





| upper part of the building. 
|o’clock the fire was discovered in the room 
(of Ball, in the third story, by Mrs. 'Tall- 


out of the house, and cast his eyes to the 
At about 11 


man, and the alarm made. ‘The fire was 


with his throat cut in a dangerous manner; 
and a razor was found near him, On being 
;drawn out, he attempted to tear open his 
| bleeding wounds, and declared to the by- 
‘ standers, that if it bad been only a half an 
hour longer, he should have had his revenge. 
It was proved that the defendant, a con- 

| siderable time betore the fire took place, 
| had threatened revenge ; and the subject of 
' the quarre! with Mathews, on the evening 
when the fire took place, appeared to be, 
_that the wife of Ball had complained to Ma- 
‘thews, that Ball had threatened to murder 





ties of this statute, because he is the owner, it is 
hot reason. —R&PorTER. 


‘her ; and Mathews, being a trustee for the 
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wife, mentioned in the articles of separation, 
undertook to reprimand him for his conduct. 
It was further proved, that Ball kept the 
key of the room which was fired, and that 
he kept no fire in that room. 
It was further proved, that the defend- 
ant had, formerly, been a sober, industrious 


man, in this city ; but that, for a number of 


years past, he had been in habits of brutai 
Intoxication, and was of violent, vindictive 
passions. ‘Ihe day, however, when the fire 


took place, he was more sober than usual ; | 


and a number of witnesses, on behalf of the 
prosecution, concurred in showing, that the 
defendant was not subject to insanity ; and 
the testimony exbibited on behalf of the de- 
fendant, to this point, was very equivocal. 

Maxwell, in the opening of the case, sta- 
ted to the court and jury, that the indict- 
ment was framed, at common law, for a mis- 
demeanor, because the house belonged to 
the defendant. 

In the progress of the cause, the court 
observed that the words of our statute were 
very broad, and sufficient to include a crime 
of this description; but whether the offence 
with which the defendant was charged came 
within the statute, was not decided. 

It was contended, by the counsel on be- 
half of the defendant, that the indictment 
was not supportable, because it was not al- 
leged therein, that the defendant set fire to 
his own house with an intention of setting 
fire to the house of another.—1 Hale, 556. 

It was also contended, that the fact of 
setting fire had not been proved against the 
defendant. But that, should the jury be- 
lieve that he did commit the act, the other 
circumstances in the case, independent of 
any proot, were sufficient to convince the 
most incredulous that the defendant was, at 
the time, subject to insanity. 

Maxwell, contra. 


His honour the Mayor stated to the jury, | 
in his charge, that the question, whether this | 


offence came within the statute, was not 
submitted to their determination. For a 
man to set fire to his own house, in a popu- 
lous city, was a very dangerous offence ; 
and it had long been settled, that this was a 
misdemeanor at common law. 

The circumstances in the case left no 
room to doubt of the fact. Here bis Honour 
adverted to the circumstances, and conclu- 
ded by charging the jury, that if they be- 
lieved that the defendant, actuated by re- 


venge, or through despair, committed thi 
act, it would be their duty to find him guj}. 
ity. It did not necessarily follow, as hag 
| been contended on behalf of the defendant 
that the act of which he bad been charved 
was the result of insanity, because, from 
its nature, it was horrid and unnatural, The 
only question on this part of the case js, 
whether, at the time he committed the of 
tence, he was capable of distinguishing good 
from evil ? 

The defendant was found guilty. and on 
the last day of the term, was fined by the 
court $250, and required to give security 
for his good behaviour tor two years, in the 
sum of $6,000. 

The character and situation of the defend. 
ant, as disclosed on the trial, brought forci- 
bly to our view the celebrated epitaph of 
Dr. Arbuthnot on Colonel Francis Charteris, 
of which the following is the conclusion: 





“ Think not, indulgent reader, 
Ilis lite useless to mankind. 
Providence 
Favoured, or, rather, connived at, 
His execrable designs, 

That he might remain, 

To this and future ages, 

A conspicuous proof and example, 
Ot how small estimation 
Exorbitant wealth is held in the sight of the 

Almighty, 
By his bestowing it on 
The most unworthy 
Of all the descendants ot 
Adam,” 


(PETIT LARCENY.) 
JOHN ROWE et al. CASE. 


Maxwe tt, Counsel for the prosecution. 
Caines, Counsel for the prisoners. 


Where two belonging to a ship’s crew, came is 
the night, in the boat, from the ship, and took 
a quantity of boards belonging to an individual, 
from a wharf in the city, and carried them along- 
side of the ship, and others on board took them 
up the side, and afterwards, when detected and 
called on by an officer of the ship, eight of the 
crew, come ina body, and several among them 
say, “sir, we are guilty,” should the jury be 
lieve them all to be concerned, they most 
found guilty; though the persons taking the 
boards, or those, individually. declaring them: 
selves guilty, are not identified. 

A man, by putting boards on a public wharf, does 
not so far devest himself of the possession, that 
he cannot maintain a prosecution against hus 








who takes them away feloniously. 
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The prisoner and seven others, the crew 
of the British packet Princess Elizabeth, 
were mdicted for petit larceny, in stealing 
thirteen pine planks, the property of Francis 
Childs, on the 23d of May last. 





It appeared in evidence, that, about three 
o'clock in the morning, two of the crew 
came in the ship’s boat to a public wharf at. 
the Albany Basin, where Childs, the cap- | 
tain of a sloop, had deposited a quantity of 


B boards, abreast of bis vessel. The boatmen ' 


had taken thirteen on board, and were dis- | 
covered by Charles Thompson, who spoke | 
to them, and they rowed to the ship y 
handed up the planks to others on the deck. 
Thompson gave information to the owner, | 
who procured a search warrant, and assisted | 
by the police oificers, found the planks, saw- | 
ed in two and stowed away in the cockpit. 

The mate of the ship called the crew to} 
account, and the eight prisoners came vo- | 
luntarily together, and said, ** Sir, we are’ 
guilty.”” 

It did not appear, which of the prisoners 
took the boards from the wharf, or which, 
particularly, made the above declaration. 
It turther appeared, that the character of 
the prisoners, as seamen, was good, and 
that this was a drunken frolic. 

Caines contended to the court and jury, 
that the boards being on a public wharf, 
could not be considered so far in possession 
ot the owner, as that he could sustain a pub- 
lic prosecution against the prisoners for: 
stealing them. Had the planks been in a, 
close belonging to Childs, the case would 
have been different, for then, by taking 
them away, his possession would have been 
Violated. 

The counsel further contended, that nei- 
ther of the crew taking away the property, 
or making confession to the officer, (a cir- 
cumstance very equivocal in its nature,) 
had been identified ; and it was, therefore, 
impossible for the jury to distinguish be- 
tween the takers and receivers. 

Maxwell, on the question of law, was 
Stopped by the court, who decided and so 
charged the jury, that a man, by putting 
property of this description on a_ public 
Wharf, did not part with the possession. 
The only question for the consideration of 
the jury, was, whether the defendants were 
concerned in this affair, by aiding, abetting, 


é 


The jury found the prisoners guilty ; and 
as the court bad received the assurance of 
the officers of the ship, that the vessel to 
which the prisoners belonged, was about to 
sail for England, and that they should be 
taken out of the country, fined the prison- 


| ers $5 each, and discharged them, 


(FORGERY—COUNTERFEITING. ) 


SAMUEL STEWART’S CASE, 


Maxwe tt, Counsel for the prosecution. 
Dr. Granam, Counsel for the prisoner. 


Concealment, or an attempt to conceal false mo- 
ney, is a strong circumstance of guilt against a 
prisoner, on the traverse of an indictment 
against him, for having counterfeit money ia 
his possession, with an intention of passing it. 


The prisoner was indicted for the forgery 


lof two $3 bills of the bank of New-York, 


and having them in bis possession with an 
intention of passing the same, contrary to 
the form of the statute, &c. 

It appeared from the testimony of Rich- 
ard Smith, clerk of the Washington market, 
that the prisoner was at the market about a 
week before the trial, and had four coun- 
terfeit bills of the denomination contained 
in the indictment, in his pocket book. 

Upon application to the police he was 
searched, and another counterfeit bill was 
found concealed in the cuff of his coat. 

Ascertaining that the prisoner had board- 
ed at the house of a Mrs. Harper, at the 
corner of Grand and Orange street, John 
Farrington, one of the poiice officers, on 
searching the house, found another bill of 
the same denomination, concealed in the 
pocket of a pair of the prisoner’s pantaloons. 

After the arguments of the counsel, his 
honour the Mayor in his charge to the jury, 
observed, that the concealment of the coun- 
terfeit money in the cuff of the prisoner’s 
coat, and the subsequent finding of money 
of the same description, as mentioned by 
the officer who searched the house of Mrs. 
Harper, were strong circumstances to show 
that he had that money in his possession, 
intending to pass it. 

He was found guilty by the jury, and 








or assisting therein. 


sentenced to the State Prison seven years. 
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(FORGERY.) 
JAMES WILSON’S CASE. 


Maxwett, Counsel for the prosecution. 
Dr. Granam and Price, Counsel for the | 
prisoner. 


The prisoner was indicted for the forge- | 
ry of a promissory note for $60, purporting 
to have been executed by Messrs. Aston 
and Hyslop to the prisoner, and for passing 
such note to Ithamer Osborn, with an in- | 
tention of defrauding bim, contrary to the 
form of the statute. 

lt appeared by the testimony of Thomas 
Aston, that the note was a forgery, and that 
the prisoner formerly lived with the firm in 
which the witness is a partner. 

It further appeared, by the testimony ot 
Ithamer Osborn, that on the 24th of May 
last, the prisoner, with whom be had been 
somewhat acquainted before, came to him 
to get a note of 550, against Aston and 
Hyslop, discounted ; alleging that they were 

vod men, and in a few days thereafter, 
brought the note laid in the indictment, and, 
after some further negotiation, passed it to 
Osborn as a good and genuine note. 

The testimony was so clear and positive, 
that his counsel abandoned his defence, and 
he was immediately found guilty. 

He was sentenced to the State Prison, 
three years and a day. 


(RIoT.) 
JOSEPH RODMAN’S CASE. 
Maxwe i, Counsel for the prosecution. 
Bocarpus, Counsel for the defendant. 


To constitute a riot, there must be an assemblage 
of two or more for an unlawiul purpose. 
The defendant, who, on bis trial, appear. 
ed to be one of that descripition of wretches 
so frequeatly brought into this court, whose 
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frame of mind and constitutions are ruined 
hy excessive intoxication; was indicted 
Juring the term of March last, for joining 
with divers others and committing a riot, 

It appeared from the testimony of Ro. 
bert H. Craig, that the prisoner, a shor 
time before his trial, came in and about 
Wasbington-Hall, kept by Peter MIntyre, 
ind commenced the throwing of stones 
against the windows ; by means of which, 
considerable damage was done, and a mo 
of people collected together ; but it was 
not proved that any other person joined bin 
in this mischief. 

The court said, that to constitute a riot, 
'wo or more persons must have assembled 
to do some illegal act: and, in the opiniva 
of the court, the evidence was not sufficient 
to support the indictment. 

The defendant was acquitted. 








SUMMARY. 


oe , iat 
(GRAND LAR( ENY.) 


John Lewis, Charles Johnson, and Henry 
| Townsend, for stealing the goods of Thomas 
| Nichols, were convicted of this offence, and 
sentenced to the State-Prison three years 
| and a day each, 
| David Burton, convicted during the 


} ~ . 
,term of February last, of stealing seventy- 


/one Barrels of flour, of the value of $700, 
ithe property of Isaac Wright and William 
| Wright, was sentenced to the State-Prison 
five years. 

(PETIT LARCENY.) 


Peter O’Brien for this offence was set 
tenced to the Penitentiary two years; Samu 
el Hicks for nine months ; Ann Lolly tot 
sixty days; Mary Ann Brewster, convicted 
of this offence, was recommended to pa! 
don, on condition of her leaving the state. 











